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STATEMENT OF QUESTIONS PRESENTED 

1. The question is whether the fee of $1500 ordered paid 
out of estate funds to the appellee for his services as guar¬ 
dian ad litem is excessive. 

2. The question is whether the action of the trial judge 
in ordering payment of a fee of $1500 to appellee for his 
services as guardian ad litem, when appellee valued his 
own services at $800, and asked only $800, is an abuse of 
judicial discretion. 
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IN THE 


United States Court of Appeals 

Foe the Distbict of Columbia Circuit 


No. 12,254 


JULIA C. KEKENES, Executrix, and ROBERT LEE 
SIMPSON and WILLIAM SACCARDI, Executors, of 
the Estate of Peter E. Kekenes, Deceased, Appellants, 

v. 

MARTIN J. McNAMARA, JR, Appellee. 


BRIEF ON BEHALF OF APPELLANTS 


Appeal from an Order of the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

1. This is an appeal from an order entered on March 
30th, 1954, by Judge Edward M. Curran, of District Court, 
holding Probate Court, directing appellants, as Executrix 
and Executors of the estate of Peter E. Kekenes, deceased, 
to pay to appellee the sum of $1500 for services as guar- 
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dian ad litem. Notice of Appeal was filed and served 
April 28th, 1954, and the undertaking on appeal filed the 
same day. 

2. The order is a final order for the payment of money 
out of the estate and is appealable. 

28 U. S. C. Sec. 1291, et seq. 

Collins v. Miller, 91 U. S. App. D. C. 143, 198 F. 2d 
948. 

3. The estate as a whole is affected by the order and the 
personal representatives may appeal. 

Webb v. Lohnes, 68 App. D. C. 310, 312, 96 F. 2d 582. 

STATEMENT OF THE CASE 

The facts on this appeal appear entirely in the pleadings 
and proceedings of record and in the Official Transcript of 
the hearing before the lower court. No evidence was ad¬ 
duced. 

In the matter of the estate of Peter E. Kekenes, de¬ 
ceased, Administration No. 84,133, an order was entered 
by Judge Curran on January 26th, 1954, appointing Martin 
J. McNamara, Jr., as guardian ad litem for G-eorge P. 
Kekenes, an incompetent son of the testator, to appear 
for and represent the incompetent at the hearing upon 
the petition for probate. (Appendix, page 9) 

On February 18th, 1954, the guardian ad litem filed an 
Answer and Report, reciting his investigation and his con¬ 
clusion that there was no basis in law for opposing probate 
of the will, (App., p. 10) which will intentionally omitted 
the son, stating that other provision had been made for 
him. (App., p. 11) 

The will was admitted and the executors qualified. On 
March 22nd, 1954, the guardian ad litem filed his petition 
for compensation, setting forth the amount of the estate, 
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his services, the time expended, the hourly fees customarily 
charged by practicing attorneys, and his belief that fair 
compensation would be $25 an hour for thirty-two hours, 
amounting to $800, allowance of which sum he requested. 
(App., p. 17) Objection by the executors’ attorney was 
noted on the petition. (App., p. 22) 

On March 30th, 1954, this petition came on for hearing 
before Judge Curran, who entered an order directing the 
executors to pay appellee $1500 for services as guardian ad 
item. (App., p. 23) 

From this order, the executors gave notice of appeal and 
filed an undertaking for costs on appeal. (App., pp. 23, 25) 

Subsequent to the appeal, upon application of the guar¬ 
dian ad litem, a rule was issued against the executors to 
show cause why they should not be required to comply 
with said order. (App., p. 27) The executors then paid 
the sum of $1500 to the guardian ad litem, advising him 
that such payment was made under protest and without 
prejudice to this appeal. (App., p. 28) Upon answer 
averring such payment, the rule was discharged. (App., 
p. 29) 

In this brief we refer to the personal representatives 
as “Executors.” That designation includes the Executrix. 

STATUTES AND RULES INVOLVED 

District of Columbia Code, Sec. 19-303. 

Local Civil Rules of District Court, Rule 16 (a). 

STATEMENT OF POINTS ON APPEAL 

1. The fee allowed is grossly excessive and unreasonable. 

2. The Guardian ad litem valued his services at $800, his 
petition stated that he regarded that amount as fair com¬ 
pensation, and he requested only $800, and the action of 
the trial judge in ordering payment of $1500 was an abuse 
of judicial discretion. 
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SUMMARY OF ARGUMENT 

1. Appellants do not question the right of the guardian 
ad litem to fair compensation for his services, hut we be¬ 
lieve, and will argue, that the requested amount of $800 
was excessive, and that the amount of $1500 ordered by 
the court was grossly excessive and unreasonable. 

2. Appellants recognize that the trial judge is vested 
with a discretion in fixing the amount of compensation to 
a guardian ad litem and ordering its payment, but we be¬ 
lieve, and will argue, that when the trial judge, sua sponte, 
fixed that fee at almost twice the amount the guardian ad 
litem had said was fair compensation and had requested, 
the trial judge was guilty of an abuse of judicial discre¬ 
tion. 


ARGUMENT 

1. The guardian ad litem’s Report and Answer (App., 
p. 10) and his Petition for Compensation (App., p. 17) 
contain the appellee’s recital of the services he rendered. 
We summarize those services as follows: 

(a) The guardian ad litem studied the file in the office 
of the Register of Wills; (b) He corresponded with the 
three non-resident attesting witnesses to the will, with the 
incompetent and with the custodian of the incompetent, 
and with the mother and sister of the incompetent, and had 
correspondence from a doctor; (c) He had conferences and 
interviews with the attorney for the petitioners, with the 
mother and sister of the incompetent, with the incompet¬ 
ent and incompetent’s custodian and the custodian’s wife 
at a sanatorium located in Stafford County, Virginia, ap¬ 
proximately forty-five miles from Washington, with rep¬ 
resentatives of an insurance company, and with a Deputy 
Register of Will; (d) He studied the last will of the dece¬ 
dent and a prior will; (e) Telephone calls and conversa¬ 
tions with the sister of the incompetent, with the peti¬ 
tioner’s attorney, representatives of the insurance com- 
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pany, and employes of the office of the Register of Wills; 
(f) Preparation and composition of his Report and Answer 
as guardian ad litem; (g) Travel time between the guar¬ 
dian ad litem’s office and the places mentioned. 

Rule 16 (a) of the Local Civil Rules of the District Court 
provides: 

“Allowance by the court of compensation to an at¬ 
torney, fiduciary or guardian ad litem shall be made 
only on written motion supported by a statement de¬ 
tailing with particularity the nature and extent of 
services rendered, the time devoted thereto, the 
amount claimed therefor, and any prior allowances for 
services to the claimant or others.” 

In his petition for compensation appellee says that his 
services as guardian ad litem consumed in excess of thirty- 
two hours, but there is no breakdown showing the time de¬ 
voted to the various items. He stated that in view of his 
responsibility, the size of the estate, the hourly fees cus¬ 
tomarily charged by practicing attorneys in this jurisdic¬ 
tion, he believed a fair compensation should be based on a 
rate of $25 per hour of time, and he requested the sum of 
$800, to which amount the executors objected. (App., pp. 
21 , 22 ) 

Our objection to the requested fee of $800 arises from 
the fact that the guardian ad litem, whose good faith we 
do not question, did not stop with the investigation and 
services required by his appointment, but went beyond its 
purview and conferred with representatives of an insur¬ 
ance company, his ward’s relatives, and the trustees under 
the will, in undertaking, as he stated, “to investigate the 
possibilities of an auxiliary insurance plan for the bene¬ 
fit” of his ward. (Petition for Compensation, par. 9, App., 
p. 21) Although the time expended in this phase of his 
investigation is not itemized, these activities are included 
among the services he details and form a part of the thirty- 
two hours of time upon which his claim to $800 is based. 
His function, as guardian ad litem, was to determine 
whether probate of the will should be resisted. When he 
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went beyond this, it should not be at the expense of the 
estate and the amount he requested should have been re¬ 
duced accordingly. 

In Mersch, Probate Court Practice (2d Ed.), Vol. 1, page 
252, a footnote to Sec. 566 says: 

“39. (a) In the testamentary case the guardian ad 
litem has a definite function, fixed by statute, ‘to rep¬ 
resent said party at the hearing of the application to 
admit the will to probate, and with authority to file 
a caveat, as he mav be advised, in behalf of said party.’ 
Sec. 19-303 • • • 

(b) The guardian ad litem so appointed is limited 
to that function. In the absence of occasion for sus¬ 
picion, guardians ad litem appointed under Sec. 19-303 
are not encouraged to build up a fee inquiring about 
collateral matters.” 

2. When the petition for compensation came on for hear¬ 
ing, appellants’ attorney appeared to answer and oppose 
a request for $800, believing the issue to be whether ap¬ 
pellee was entitled to $800 or a lesser sum. The hearing 
on the petition is fully set forth in the Official Transcript 
(App., p. 2), and we believe the transcript supports an 
assertion that the trial judge assumed the role of advocate 
for the guardian ad litem. The trial judge stated that “the 
executors would have fared much better had they inter¬ 
posed no objection to this fee” and he expressed the opin¬ 
ion that the guardian ad litem had not asked for enough. 
The guardian ad litem made no request for compensation 
in excess of $800 and did not even suggest that he thought 
he was entitled to more than that amount. The trial judge, 
of his own motion and volition, without prompting or sug¬ 
gestion, or further inquiry or evidence, ordered a fee of 
$1500, or approximately $46.87 per hour, despite the fact 
that the only showing or basis before him was appellee’s 
petition stating that appellee believed $25 per hour, or 
$800, to be fair compensation- 

Compare Bradley v. Pace, 87 U. S. App. D. C. 11, 12,183 
F. 2d 806, where the guardian ad litem represented the in- 
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terests of his ward “in litigation covering a period of more 
than four years and involving two appeals to this court.’’ 
This court upheld an allowance of additional compensation 
of $500 after a prior allowance of $75 for “somewhat 
nominal services.” 

In the present case there was no litigation, and no extra¬ 
ordinary, exacting or unusual services, and we submit that 
the phrase “somewhat nominal services” correctly de¬ 
scribes the services required of the guardian ad litem here. 

In Reconstruction Finance Cory. v. Endelman , 79 F. 2d 
182, a bankruptcy case, Justice Augustus N. Hand said: 

“The Supreme Court has given notice on more than 
one occasion that receivers and attorneys engaged in 
the administration of estates in the courts of the United 
States and in litigations affecting property within the 
jurisdiction of those courts should be awarded only 
moderate compensation, and that many of the allow¬ 
ances heretofore awarded have been too high.” 

In defining discretion, the Supreme Court in Langnes v. 
Green, 282 U. S. 531, 541, 51 S. Ct. 243, 75 L. Ed. 520, said: 

“The term ‘discretion’ denotes the absence of a 
hard and fast rule. • • • When invoked as a guide to 
judicial action, it means a sound discretion, that is to 
say, a discretion exercised not arbitrarily or wilfully, 
but with regard to what is right and equitable under 
the circumstances, and the law, and directed by the 
reason and conscience of the judge to a just result.” 

In conclusion, we believe, and respectfully submit, that 
the record in this case substantiates our contention that the 
fee of $1500 was excessive, and that the entry of the order 
for that amount was an abuse of judicial discretion on the 
part of the court below, and it should be reversed. 

Respectfully submitted, 

Milford F. Schwartz, 

Burton J. Reiner, 

1105 Investment Building, 
Washington 5, D. C., 
Attorneys for Appellants. 
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IN THE 

United States Court of Appeals 

Foe the District of Columbia Circuit 
April Term, 1954 

No. 12,254 


JULIA C. KEKENES, ET AL., Executors of the Estate 
of Peter E. Kekenes, Deceased, Appellants , 

v. 

MARTIN J. McNAMARA, JR., Appellee. 


Appeal from an Order of the United States District Court 
for the District of Columbia 


JOINT APPENDIX 
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2 Transcript 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Administration No. 84133 

In Re: Estate of Peter E. Kekenes, deceased 

Washington, D. C., 
March 30, 1954 

The above-entitled administration came on for hearing 
on motion of guardian ad litem for compensation, before the 
Hon. Edward M. Curran, United States District Judge, 
at 11:30 o’clock a. m. 

Appearances: 

On behalf of the guardian ad litem: 

Martin J. McNamara, Jr., Esq. 

On behalf of Dr. Robert Lee Simpson and Dr. William 
T. Saccardi, Executors, and Julia C. Kekenes, Execu¬ 
trix: 

Milford F. Schwartz, Esq. 


3 PROCEEDINGS 

Deputy Court Clerk : Estate of Peter Kekenes. 

The Court: Your bill is a little low. What is the objec¬ 
tion to $800? I think it is a little low. 

Mr. Schwartz : If the Court please, I am here on instruc¬ 
tions of my clients, Dr. Robert Lee Simpson and Dr. Wil¬ 
liam T. Saccardi, Executors, and Julia C. Kekenes, Execu¬ 
trix, of this estate. They have instructed me to appear and 
object to counsel’s fee. 

Your Honor will realize that, of course, I am in favor of 
lawyers being paid a fee. However, I would like to call 
Your Honor’s attention to this fact, that the estate con¬ 
sists of property, not only in the District of Columbia— 
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The Court: Georgia and Florida. 

Mr. Schwartz : Georgia and Florida. There will be an¬ 
cillary proceedings in both of those states; there will also 
be guardians ad litem appointed there. 

The Court : I think the executors would have fared much 
better had they interposed no objection to this fee of the 
guardian ad litem, because I think it is too low altogether, 
with the size of this estate and for the work that was done. 

I didn’t mean to cut you off, Mr. Schwartz, in what you 
were saying. 

Mr. Schwartz: Well, if the Court please, counsel’s bill 
is at the rate of $25 an hour. 

The Court: It is too cheap. You don’t work for 
4 $25 an hour. 

Mr. Schwartz: I have, sir. 

The Court: Not any more. 

Mr. Schwartz: Well, of course, if Your Honor has made 
up your mind, there is really no use of my— 

The Court: Of course, I am not stopping you from 
making your presentation. You are here at the request of 
your clients, you have a right to put your objections in the 
record. 

Mr. Schwastz: I should like to so state my objections. 
This is a usual guardian ad litem case. There is a son who 
is an incompetent, w-ho has been in a sanatorium some forty- 
five or fifty miles from Washington. I state to Your Honor 
that, all of the circumstances taken into consideration, I 
would work for this rate for several hours a day each day 
in the week, because I frankly have never been fortunate 
enough to be appointed to any of these cases. 

The Court: Do you w*ant an appointment as a guardian 
ad litem? 

Mr. Schwartz: I am not here requesting it, sir. 

The Court: I think we can take care of it today. 

Mr. Schwartz: Well, of course, I leave that to Your 
Honor’s discretion. However, I wouldn’t want it to become 
part of this record. 
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Counsel and I agreed to a fee somewhat less than this and 
I offered it to him this morning and he turned it down. 

I have nothing further that I can add. 

5 The Court: I will allow the guardian ad litem a 
fee of $1,500. 

You prepare the order. 

Mr. McNamara : I have it right here, sir. 

Mr. Schwartz: He is only asking for $800. 

The Court: I know; he didn’t ask for enough. It is per¬ 
fectly ridiculous in an estate of this size and character, and 
the work that was done. 

When was that filed? 

Mr. McNamara: February 19, I believe, Your Honor. 
The Court: Your petition? 

Mr. McNamara: My petition w’as filed, Your Honor— 
The Court: The 22d of March. 

(Whereupon, the foregoing proceedings were concluded.) 

• ••••••••• 

6 Filed Jan. 4, 1954 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Holding a Probate Court 

In Re: Estate of Peter E. Kekenes, deceased 

Administration No. 84133 

Address of Petitioner Julia C. Kekenes 
4725 Colorado Avenue N.W. 

Address of Petitioner Robert Lee Simpson 
4000 Argyle Terrace N.W. 

Address of Petitioner William Saccardi 
5141 Tilden Street NW. 

Petition for Probate of Will and Letters Testamentary 

The petition of Julia C. Kekenes, Robert Lee Simpson 
and William Saccardi, respectfully represents: 
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1. That they are each citizens of the United States, and 
residents of the District of Columbia, and are not under 
any legal disability, and they make this application as the 
executrix and executors, respectively, nominated in the will 
of the above-named decedent. 

2. That petitioner Julia C. Kekenes is a daughter of the 
decedent. 

3. That Peter E. Kekenes, late an adult citizen of the 
United States, domiciled in the District of Columbia, died 
on the 18th day of November, 1953, in Savannah, Georgia, 
leaving a paper in the nature of a Last Will and Testament 
bearing date the 10th day of November, 1953, in which these 
petitioners are named as executrix and executors respec¬ 
tively, which said will is now on file in the Office of the Reg¬ 
ister of Wills for the District of Columbia; that there is 
likewise filed in the office of the Register of Wills for the 
District of Columbia a paper in the nature of a testamen¬ 
tary disposition denominated * 1 codicil’’ dated June 27, 
1944, and a Will of said decedent dated January 31, 1951; 
that no other paper in the nature of a testamentary dispo¬ 
sition of the decedent’s estate has been found, although 
search has been made, and these petitioner’s believe that 
the above-mentioned paper is in fact the Last Will and 

Testament of said decedent. 

7 4. Decedent was survived by the following persons 

who are his only heirs at law and next of kin, namely, 
by the petitioner, Julia C. Kekenes, an adult daughter, and 
by Mary Kekenes Viglotti, an adult daughter, Virginia Ke¬ 
kenes Simpson, an adult daughter, Helen Kekenes Saccardi, 
an adult daughter, Carrie J. Kekenes, also known as 
Carolyn J. Kekenes, an adult, his widow, all of whom re¬ 
side in the District of Columbia; that decedent is also sur¬ 
vived by George P. Kekenes, an adult son who is incompe¬ 
tent, but who has never been adjudicated as such, and who 
is now a patient at the Beacon Light Sanitorium, Brook, 
Stafford County, State of Virginia, and whose custodian 
is Paul Mondics, Superintendent of said Sanitorium. 


5. At the time of his death, said decedent was seized of 
an undivided 51% interest in the following real estate in 
the District of Columbia; Lots 54, 55 and 56, 153, 154 and 
155, and 39 and 40, in Square 1026, improved by premises 
1345 Florida Avenue, N.E., 1339-1341 Eye Street N.E., 
which interest in said property petitioners estimate to be 
worth about $40,308.28, and which is free of encumbrances. 

At the time of his death, said decedent was also seized 
of the following real estate in the District of Columbia as 
tenants by the entireties with Carrie J. Kekenes, also 
known as Carolyn J. Kekenes, his widow: Lot 19 in square 
2656, improved by premises No. 4725 Colorado Avenue 
N.W., which property petitioners estimate to be worth 
about $35,000.00, and which is free from encumbrances, 
and which property said Carrie J. Kekenes, also known as 
Carolyn J. Kekenes, claims. 

At the time of his death said decedent was seized of an 
undivided one-fifth interest in the following real estate in 
the City of Savannah, Georgia: 

Lots B, 2 and 4, located at 41st and Bull Street in Savan¬ 
nah, Georgia, which property petitioners estimate to be 
worth about $50,000.00, and which is free from encum¬ 
brances ; 

Eastern half of Lot 10 in Tvconnel Tvthing, improved by 
premises 32 East Broughton Street, which property peti¬ 
tioners estimate to be worth about $35,000.00; and which 
is free from encumbrances. 

8 Lots 1, 2 and 3, Block 5, Oliver Ward, Savannah, 
Chatham County, Georgia, improved by premises 
1101 East 38th Street, Savannah, Georgia, which property 
petitioners estimate to be worth about $2,175.00, and which 
is free from encumbrances; 

Lots 81, 82, 111 and 112 in Ward 3, being four vacant lots 
located at Savannah Beach, Tybie Island, Savannah Geor¬ 
gia, which property petitioners estimate to be worth about 
$1,200.00, and which is free from encumbrances. 
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At the time of his death, said decedent was also seized 
of an undivided one-fifth interest in the following real 
estate in Miami Beach, Florida; 

Part of Lots 7, 8, 9 and 10, Block 3, of Friedman-Cope, 
subdivision, improved by premises 501 through 539 Wash¬ 
ington Avenue, and 229 through 237 Fifth Street, Miami 
Beach, Dade County, Florida, which interest in said prop¬ 
erty petitioners estimate to be worth $32,998.53 and which 
is free from encumbrances. 

6. Said decedent was possessed at the time of his death 
of personal property of a total estimated value of $207,- 
162.44, consisting of a Cadillac sedan automobile, believed 
to be valued at $3,000.00; about $9,000.00 in proceeds of 
insurance policies payable to his estate; about $2,875.73 
in the Citizens and Southern National Bank, checking ac¬ 
count, Savannah, Georgia; $2,000.00 in the Citizens and 
Southern National Bank, savings account, Savannah, Geor¬ 
gia, $9,938.61 in Anacostia National Bank, savings ac¬ 
count, Washington, D. C.; $1,180.34 in Lincoln National 
Bank, checking account, Washington D.C.; $10,991.73 in 
Hamilton National Bank, savings account, Washington, 
D.C.; $858.12 in Hamilton National Bank, checking ac¬ 
count, Washington, D. C., $1,180.34 in Lincoln National 
Bank, checking account, Washington, D.C. Proceeds of a 
safe deposit box at the Hamilton National Bank, Washing¬ 
ton, D. C., consists of approximately $8,500.00 in cash. Pro¬ 
ceeds of a safe deposit box at the American Security and 
Trust Company as follows: 

$4,714.50 in cash; jewelry consisting of diamonds and a 
bracelet valued at approximately $2,000.00; securities of 
the value of about $141,415.00; U. S. Government 
9 bonds, maturity value $8,600.00. 

7. The decedent left no debts except the expenses 
of his last illness, and funeral, estimated at $1,889.55. 

All of the heirs at law and next of kin of said decedent, 
except George P. Kekenes, have waived citation or notice 
by publication, and consent that said will bearing date the 
10th day of November, 1953 be admitted to probate and 
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record as a will of real and personal property, and that 
letters testamentary be granted to your petitioners. 

8. Carrie J. Kekenes, also known as Carolyn J. Kekenes, 
widow of the decedent, has waived her right to the family 
allowance granted by the Act of June 24,1949, 63 Stat. 269, 
D.C. Code 1951, Sec. 18-801. 

Wherefore, petitioners pray: 

1) That notice by citation or by publication, or by both, 
as may be necessary, shall issue directed to the abovenamed 
heir at law and next of kin, and that a guardian ad litem 
may be appointed to represent the incompetent, George P. 
Kekenes, at the hearing of the application to admit the will 
to probate. 

2) That said paper writing dated the 10th day of No¬ 
vember, 1953, be admitted to probate and record at the Last 
Will and Testament of the said Peter E. Kekenes, de¬ 
ceased, and as a will of both real and personal property. 

3) That letters testamentary issue to these petitioners 
as the executrix and executors named in the will, respec¬ 
tively, and for such other and further relief as the nature 
of the case may require, and to this Honorable Court shall 
seem proper. 

Julia C. Kekenes 
Julia C. Kekenes 

Robert Lee Simpson 
Robert Lee Simpson 

William Saccardi 
William Saccardi 

Milford F. Schwartz 
Milford F. Schwartz 
Attorney for Petitioners 
1105 Investment Building 
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District of Columbia: ss 


We the undersigned solemnly swear that we have 
10 read the foregoing and annexed petition by us sub¬ 
scribed and know the contents thereof; that the facts 
therein stated of our personal knowledge are true, and 
those stated upon information and belief to be true. 

Julia C. Kekenes 
Julia C. Kekenes 


Robert Lee Simpson 
Robert Lee Simpson 

William Saccardi 
William Saccardi 


Subscribed and sworn to before me this 30th day of 
December, 1953. 


Wallace D. Cummins 
Notary Public , D.C. 


My Commission Expires Jan. 14, 1953 


11 Filed Jan. 26,1954 

Order Appointing Guardian Ad Lilem 

It appearing to the Court, by the petition of Julia C, 
Kekenes, Robert Lee Simpson and William Saccardi, herein 
filed for probate and record of the Last Will and Testa¬ 
ment of Peter E. Kekenes, deceased, and for letters testa¬ 
mentary, that George P. Kekenes, heir at law and next of 
kin of said decedent, is an incompetent, and that said 
George P. Kekenes, incompetent, and Paul Mondics, his 
custodian, have each been personally served with process, 
and that no objection has been filed, it is by the Court this 
26 day of January, 1954, 

Ordered, that Martin J. McNamara be and he is hereby 
appointed guardian ad litem for said incompetent, to appear 
for and represent him at the hearing upon said petition for 
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probate and letters testamentary, and with authority to 
file a caveat, as he may be advised, in behalf of said 
incompetent. 

Edward M. Curran 
Judge 

12 Filed Feb. 18,1954 

Report and Answer of Guadian Ad Litem 

The answer of George P. Kekenes, incompetent son of 
Peter E. Kekenes, deceased, by Martin J. McNamara, Jr., 
his guardian ad litem, to the petition filed herein for pro¬ 
bate and record of the Last Will and Testament of the de¬ 
cedent, Peter E. Kekenes, dated November 10, 1953, and 
for the issuance of letters testamentary to Julia C. Kekenes, 
Robert Lee Simpson and William Saccardi, respectfully 
represents to this honorable Court as follows: 

1. That the George P. Kekenes, being an incompetent 
person, can neither admit nor deny the allegations of said 
petition, but submits his interests to the protection of this 
honorable Court. 

George P. Kekenes 

George P. Kekenes 

By : Martin J. McNamara, Jr. 

Martin J. McNamara, Jr. 
Guardian Ad Litem 

2. And further answering said petition for probate and 
record of the last will and testament of the said Peter E. 
Kekenes, deceased, dated November 10, 1953, and for is¬ 
suance of letters testamentary to the petitioners therein, 
this guardian ad litem respectfully show T s to the Court 
that he has carefully read and considered the paper writing 
dated November 10, 1953, filed herein for probate and rec¬ 
ord as the last will and testament of the said decedent. That 
he has carefully read and examined all other papers filed 
and proceedings had in the above-entitled cause, including 
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the testimony of the attesting witnesses Robert E. Falli- 
gant, Edward A. Dutton and Verna Lou Tootle, recorded 
before a Commissioner notary public appointed by 
13 this Court. That he has read the petition filed herein 
by Julia C. Kekenes, Robert Lee Simpson and Wil¬ 
liam Saccardi for probate of the will and for letters testa¬ 
mentary upon the Estate of the said decedent. 

3. That the said George P. Kekenes is excluded from 
any specific benefit in the last will and testament of his 
late father, Peter E. Kekenes by the following language 
contained in Item X (6) of the paper writing filed as the 
last will and testament of Peter E. Kekenes: 

“I have intentionally ommitted my son, George P. 
Kekenes, whos is mentally incompetent and for whom 
other provisions has been made. Should it appear to the 
trustees however, that the provisions made for the care, 
maintenance and attention of my said son, George P. 
Kekenes, is inadequate or insufficient or if for any reason 
his condition or comfort may be improved thereby, then I 
direct that said trustees shall before effecting any final 
distribution of funds in their hands, make adequate pro¬ 
vision to insure payment of any and all expenses incurred 

in the care of my said son during his lifetime.” 

<<• • *»» 

4. That this guardian ad litem has corresponded with 
the attesting witnesses to the said will, inquiring of each 
of them individually as to the mental capacity of the said 
decedent to make a will, and as to the provisions made out¬ 
side the said will for George P. Kekenes, his incompetent 
son. That each of the said witnesses have answered this 
guardian ad litem’s letters, stating that they can add 
nothing to the testimony they have already given in this 
proceeding before the Commissioner notary public in con¬ 
nection with the proving of the will of the said decedent. 
This guardian ad litem is informed and believes that the 
said instrument was in fact executed by the said Peter 
E. Kekenes, deceased, on November 10, 1953; that the exe- 
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cution took place in the presence of the three subscribing 
witnesses, and that the said witnesses in turn signed their 
names as attesting witnesses at the request of the said 
Peter E. Kekenes in his presence and in the presence of 
each other. Accordingly, from the information which this 
guardian ad litem has obtained, it clearly appears that the 
said instrument was properly signed and published 
14 by the testator as and for his last will and testament, 
and was properly executed to qualify as a good and 
valid will. All of the subscribing witnesses are of the opin¬ 
ion that the testator was of sound mind and memory, and 
was in every respect mentally competent to execute the said 
will. It appears that the will was in no wise the result of 
any undue influence or other improper action, but that, on 
the contrary, the said will represents the deliberate thought 
and intention of the testator as to the disposition of his 
estate. 

5. This guardian ad litem called upon and personally in¬ 
terviewed the said George P. Kekenes at the Beacon Light 
Sanitarium, Brook, Stafford County, Virginia. The sub¬ 
ject appeared healthy and content, but was patently suffer¬ 
ing from a mental disability to the extent that he could not 
comprehend who was calling upon him, the purpose of the 
visit, or the fact of his father’s death. The said George P. 
Kekenes was unable to converse with the guardian ad litem, 
and was incapable of carrying out a direction to “Shut 
the door,” which was given by his custodian, Mr. Paul 
Mondics, although he was able to comply with the request 
to open the door. 

6. This guardian ad litem called upon and personally 
interviewed Mr. & Mrs. Paul Mondics at the same time 
and place as set out in paragraph Four above. Mr. & 
Mrs. Mondics operate an institution known as the Beacon 
Light Sanitarium which is licensed by the State of Vir¬ 
ginia as a Nursing Home. Both Mr. & Mrs. Mondics stated 
that their charge, George P. Kekenes, was incapable of 
caring for himself, and was utterly dependent upon them 
for the most essential and basic bodily needs. That he 
was cared for at the cost of One Hundred Fifty Dollars 
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($150.) per month, which was paid by Mrs. Carrie J. 
Kekenes, his mother, and by Julia C. Kekenes, his sister. 
That his health was good from a purely physical point 
of view, but that he had only the barest conception of his 
situation and condition. That he could perform some 
household tasks, such as sweeping a room, but that he was 
mentally incapable of understanding anything more com¬ 
plex. That he recognizes the car which his family drives 
when they come to visit him but that he does not seem to 
realize that he had a father, or that his father is 
15 dead. 

7. That this guardian ad litem called upon and 
personally interviewed Mrs. Carrie J. Kekenes and Miss 
Julia C. Kekenes, the widow and one of the daughters of 
the said decedent respectively, at their home in Washing¬ 
ton D. C. That he was advised that the said decedent was, 
in their opinion, of sound and sane mind at the time of his 
death on November 18, 1953, which death came about as 
the result of an accident, rather than by natural causes of 
age or sickness. That the said decedent was a shrewd 
and intelligent man with little formal education, but with 
a great deal of business acumen and common sense. That 
the said decedent was capable of handling his own affairs 
and of executing the last will and testament dated Novem¬ 
ber 10,1953. Further, that the said George P. Kekenes was 
mentally incompetent, having been injured at his birth, 
and suffered from cerebral palsy, spastic type. That ef¬ 
forts and large sums of money had been expended to no 
avail in an effort to cure or relieve his mental debility, and 
that this condition could not be improved upon. 

The said Carrie J. Kekenes and Julia C. Kekenes further 
stated that the words ‘‘other provision ,, , used in the will, 
a portion of which is set out herein, apparently referred to 
two (2) life insurance policies, one on the life of the de¬ 
cedent in the amount of Ten Thousand Dollars ($10,000.) 
and payable to Carrie J. Kekenes for the care of George 
P. Kekenes, while the second was on the life of Carrie J. 
Kekenes in the amount of Five Thousand Dollars ($5,000) 
payable to Julia C. Kekenes for the care of George P. 
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Kekenes. The former had a double indemnity clause, which 
apparently will take effect making the total sum presently 
available for the care of George P. Kekenes Twenty Thou¬ 
sand Dollars ($20,000.) The minimum cost of caring for 
George P. Kekenes is presently Eighteen Hundred Dollars 
($1800.) per annum; at the estimate of the attorney for 
the petitioners, this sum should last approximately four¬ 
teen years. At this reporting, the age of the said George 
P. Kekenes is thirty-one (31) years, so that this sum will 
be exhausted by the time he is forty-five years old, 
16 provided he lives that long. There is nothing inher¬ 
ent in his condition which should prevent him reach¬ 
ing his full life expectancy. Therefore, it appears to this 
guardian ad litem that the 1 ‘other provision” referred to 
in the will is inadequate provision. 

However, this guardian is cognizant of the fact that it 
is not his function or prerogative to direct a course of 
action to the trustees in the will. Accordingly, he takes 
this occasion to direct the attention of the petitioners and 
the trustees to that portion of the will quoted herein, 
with the suggestion that they make use of that authority, 
so that a more adequate provision be made for George 
P. Kekenes’ care, maintenance and comfort than exists 
at the present time. 

8. It is the conclusion of this guardian ad litem that 
there exists no reason why the paper writing purporting 
to be the last will and testament of Peter E. Kekenes 
should not be admitted to, probate and record as a will 
of real and personal property, and letters testamentary 
issued to the executrix and executors named therein. It 
is the further opinion and conclusion of this guardian 
ad litem that the best interests of the said George P. 
Kekenes would not be served by resisting the admission 
of the said paper writing to probate. 

Martin J. McNamara, Jr. 

Martin J. McNamara, Jr. 

Guardian Ad Litem , 
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District of Columbia, ss : 

I, Martin J. McNamara, Jr., do solemnly swear that I 
have read the foregoing report and answer by me sub¬ 
scribed and know the contents thereof; that those matters 
stated therein of my own knowledge are true, and those 
stated as upon information and belief I believe to be true. 

Martin J. McNamara, Jr. 

Martin J. McNamara, Jr. 
Guardian Ad Litem, 

1033 Investment Building 
Washington, D. C. 

Subscribed and sworn to before me this 18th day of 
February, 1954 

Melvin J. Marques 
Deputy Register of Wills 

• •**•••••• 

18 Filed February 19, 1954 

Order for Probale and Letters Testamentary 

Upon consideration of the petition of Julia C. Kekenes, 
Robert Lee Simpson and William Saccardi for probate 
and Letters testamentary filed herein on the 4 day of 
January, 1954, and it appearing to the satisfaction of the 
Court that the last will and testament of Peter E. Ke¬ 
kenes, deceased, bearing date the 10th day of November, 
1953, has been duly proven, and that process has been 
completed against all the heirs at law and next of kin of 
said decedent, except those who have filed their consents 
herein, and that the answer of the guardian ad litem ap¬ 
pointed herein for George P. Kekenes, incompetent, heir 
at law and next of kin, has been filed and no objection 
having been filed, it is by the Court this 19th day of 
February 1954, 
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Adjudged, Ordered and Decreed, That the said will be 
and is hereby admitted to probate and record as a will 
of real and personal property, and that letters testamen¬ 
tary are granted and shall issue to Julia C. Kekenes, 
Robert Lee Simpson and William Saccardi, executrix and 
executors named in said will, provided they first file their 
undertaking in the penal sum of Five Thousand dollars 
($5,000.00) with surety approved by the Court, condi¬ 
tioned for the faithful performance of their trust. 

Edward M. Curran 
Judge 

19 Filed February 25, 1954 

United States Court for the District of Columbia 

Holding Probate Court 
District of Columbia 

To wit: 

THE UNITED STATES OF AMERICA 

To all persons to whom these presents shall come, 

Greeting : 

Know ye that the Last Will and Testament of 

Peter E. Kekenes late of the District of Columbia, de¬ 
ceased, hath in due form of law exhibited, proved, and 
recorded in the office of the Register of Wills of the Dis¬ 
trict of Columbia, Clerk of the Probate Court, a copy of 
which is to these presents annexed, and administration of 
all the money, goods, chattels, rights and credits of the 
deceased is hereby granted and committed unto Julia C. 
Kekenes, Robert Lee Simpson and William Saccardi the 
executors by the said Will appointed. 
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Witness: the Honorable Bolitha J. Laws, Chief Judge, 
of said Court, this 25th day of February, A. D. 
1954. 

Attest: 

Theodore Cogswell 
Register of Wills for the Dis¬ 
trict of Columbia , Clerk of the 
Probate Court. 

Case No. 84133 
(Seal) 

20 Filed March 22, 1954 

Petition of Guardian Ad Litem for Compensation 

Comes now Martin J. McNamara, Jr. Guardian ad 
Litem for George P. Kekenes, incompetent son of Peter 
E. Kekenes, deceased, and respectfully represents to this 
honorable Court: 

1. That he was appointed Guardian ad Litem for the 
said George P. Kekenes on January 26th, 1954, upon the 
petition for probate and record of the last will and testa¬ 
ment of the said decedent, Peter E. Kekenes, and for 
letters testamentary and other purposes, filed herein by 
Julia C. Kekenes, Robert Lee Simpson and William Sac- 
cardi, nominated as executrix and executors, respectively, 
in said will. 

2. That the said petition contains the following allega¬ 
tions respecting the survivors of the said deceased: 

“* * *; that the decedent is also survived by George P. 
Kekenes, an adult son who is an incompetent, but 'who has 
never been adjudicated as such, and who is now a patient 
at the Beacon Light Sanitorium, Brook, Stafford County, 
State of Virginia, and whose custodian is Paul Mondics, 
Superintendent of said Sanatorium. ” 
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3. That the said petition also alleged that the said de¬ 
cedent left interests in real property valued at approxi¬ 
mately $196,681.81, and personal property of a total esti¬ 
mated value of $207,162.44. 

4. That said petition alleged further that the only debts 
of the decedent were the expenses of his last illness and 
funeral, estimated at $1,889.55. 

5. That the said incompetent son, George P. Kekenes, 

was intentionally omitted from any specific benefit 
21 or entitlement in said will of his late father, Peter 
E. Kekenes, for the reasons stated in the said will: 

“Item X: 

«•••• 

“(6) I have intentionally omitted my son, George P. 
Kekenes, who is mentally incompetent and for whom 
other provision has been made. Should it appear to the 
trustees however, that the provisions made for the care, 
maintenance and attention of my said son, George P. 
Kekenes, is inadequate or insufficient or if for any rea¬ 
son his condition or comfort may be improved thereby, 
then I direct that the said trustees shall before effecting 
any final distribution of the funds in their hands, make 
adequate provision to insure payment of any and all ex¬ 
penses incurred in the care of my said son during his life¬ 
time.’ * 

6. That the said will conferred authority and respons- 
bility for the management and operation of the “Try- 
Me Bottling 'Company”, a large business enterprise com¬ 
prising a substantial part of the estate, upon certain per¬ 
sons named in said will, which responsibility and author¬ 
ity were to take effect from the time of the testator’s 
death (November 18th, 1953), thereby making time of the 
essence in the obtaining letters testamentary. 

7. That this Guardian ad Litem entered upon perform¬ 
ance of his functions as promptly as possible, and con¬ 
cluded them only after an extensive investigation which 
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consumed in excess of thirty-two (32) hours, and which 
investigation was devoted to the protection and possible 
development of rights and interests of the son, George P. 
Kekenes, in the estate of his father, Peter E. Kekenes, 
deceased. 

8. That said time expenditures mentioned in paragraph 
7, were consumed more specifically as follows: 

a. Reading and study of the very substantial file in 
this proceeding on record in the Office of the Register of 
Wills for the District of Columbia; 

b. Correspondence with Mr. Edward A. Dutton, Miss 
Verna Lou Tootle and Mr. Robert E. Falligant, the attest¬ 
ing witnesses to the proposed last will and testament; 
correspondence directed to the former, as well as to 
George P. Kekenes, the incompetent son of Peter E. Ke¬ 
kenes, deceased, to Mr. Paul Mondics, the custodian of 
George P. Kekenes, to Mrs. Carrier K. Kekenes and to 

Miss Julia C. Kekenes, the mother and sister of 
22 of George P. Kekenes respectively; and correspon¬ 
dence from Doctor L. F. Lee, M. D., a physician 
who examined the said George P. Kekenes. 

c. Conferences and interviews with: Mr. Milford F. 
Schwartz, Attorney for the petitioners; with Mrs. Carrie 
J. Kekenes and Miss Julie C. Kekenes at their home; 
with Mr. Paul Mondics and Mrs. Anna Mondics, his wife, 
who are the operators of the Beacon Light Sanatorium, 
which institution is located approximately forty-five 
miles from Washington, D. C., and which conference was 
had at the Sanatorium; with George P. Kekenes, at the 
Sanatorium at the same time this guardian interviewed 
Mr. and Mrs. Mondics; with representatives of the Trav¬ 
elers Insurance Companies relative to the exercise or use 
of an insurance plan so that George P. Kekenes might 
receive some fixed and certain benefit through an insurance 
contract, rather than depend upon the good health and 
kindly disposition of the trustees named in the will to re- 
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duce their own shares prior to dissolution of the trust ten 
years hence; and with Melvin J. Marques, Deputy Register 
of Wills for the District of Columbia, relative to the per¬ 
formance of this Guardian’s duties, and to the sufficiency 
of the Report and Answer of the Guardian ad Litem. 

d. Of concentrated and serious study and analysis of 
the provisions of the last will and testament of Peter E. 
Kekenes, deceased, dated November 10, 1953, and com¬ 
parison with the provisions of the will and testament of 
said decedent dated January 31, 1951, likewise filed here¬ 
in, which would be the last will and testament of the de¬ 
ceased but for the will here represented to be the last 
one, and in which appears the same intentional and ex¬ 
press omission of benefit for George P. Kekenes. 

e. Telephone calls and conversations with Miss Julia C. 
Kekenes, Mr. Milford F. Schwartz, representatives of the 
Travelers Insurance Companies, and employees of the 
Office of the Register of Wills for the District of 
Columbia. 

23 f. Preparation and composition of the Report 
and Answer of the Guardian ad Litem filed herein 
on February 19th, 1954. 

g. Travel time between the Guardian ad Litem’s office 
and the places mentioned hereinabove. 

9. That, as is reported in greater detail in the Report 
and Answer of this Guardian ad Litem, therewas no basis 
in law upon which any opposition to probate of the last 
will and testament dated November 10th, 1953, could be 
founded, and it was the conclusion of this Guardian that 
the best interests of the said George P. Kekenes would 
not be served by resisting the admission of the said 
paper to probate. The Guardian’s investigation seemed to 
indicate clearly and strongly that the testator was ment¬ 
ally competent to make this will; that this will repre¬ 
sented how the testator desired his property to be dis- 
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tributed, in fairly precise language, without the exercise 
of any undue influence by anyone who was to share in 
the estate under the will as drawn; and that the testator 
believed that this will made a fair provision for his only 
son, George P. Kekenes. However, this Guardian believes 
that the deliberate omission of George P. Kekenes from 
any specific benefit under the terms of the will was based 
upon an intention to make adequate provision for the 
incompetent son, which intention was frustrated by the 
decedent’s premature and accidental death, because the 
insurance provisions now in existence for the benefit of 
George P. Kekenes are, in the opinion of this Guardian, 
quite inadequate for the care of George P. Kekenes for 
the rest of his natural life. It was with this thought in 
mind that this Guardian ad Litem undertook to investi¬ 
gate the possibilities of an auxiliary insurance plan for 
the benefit of George P. Kekenes, which would be more in 
keeping with the shares his sisters are to receive at the time 
the trust under the will is dissolved, because this Guar¬ 
dian feels that so generous a man as the testator showed 
himself to be (see paragraphs III through X inclusive of 
the will dated November 10, 1953) must have contem¬ 
plated at least adequate provision for his only son’s 
barest needs for the remainder of his life. This Guardian 
trust that the trustees under the will contemplate 
24 early action to eaqualize the benefits for all of the 
decedent’s children. 

10. That, in view of the foregoing time expended and 
duty performed, and in consideration of the responsibility 
assumed in connection with representing George P. Ke¬ 
kenes, the incompetent son of Peter E. Kekenes, deceased, 
who was deliberately excluded from any specific benefit 
in his father’s large estate, and bearing in mind the size 
of the Estate’s valuation as set out in the Petition for 
Probate filed’ herein, together with the hourly fees cus¬ 
tomarily charged by practicing attorneys in this juris¬ 
diction, this Guardian ad Litem believes that a fair com- 



pensation should be based on a rate of Twenty-five 
Dollars ($25.) per hour of time. 

Wherefore, the premises considered, this Guardian ad 
Litem respectfully petitions this honorable Court to allow 
him compensation in the amount of Eight Hundred Doll¬ 
ars ($800.) for the services he rendered to George P. 
Kekenes, incompetent son of Peter E. Kekenes, deceased. 

Martin J. McNamara, Jr. 

Martin J. McNamara, Jr. 

Guardian Ad Litem 


District of Columbia, ss: 

I, the undersigned Martin J. McNamara, Jr., do sol¬ 
emnly swear that I have read the foregoing and annexed 
Petition Of Guardian Ad Litem For Compensation by me 
subscribed and know the contents thereof; that the facts 
therein stated of my personal knowledge are true, and 
those stated upon information and belief I believe to be 
true. 

Martin J. McNamara Jr. 

Martin J. McNamara, Jr. 

1033 Investment Building 
1511 K Street, N. W. 
Washington, D. C. 

NAtional 8-9449 

(Seal) 

Subscribed and sworn to before me this 19th day of 
March, 1954. 

Harry S. Klavan 
Notary Public 

Seen and objected to. 

Milford F. Schwartz, 

Atty. for Petitioners 
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26 Filed March 30, 1954 

Order Fixing Compensation cf Guardian Ad Litem 

Upon consideration of the Petition of Martin J. Mc¬ 
Namara, Jr., filed herein on the 22 day of March, 1954, 
for compensation for services rendered by him as Guar¬ 
dian ad Litem for George P. Kekenes, incompetent son 
of Peter E. Kekenes, deceased, and in further considera¬ 
tion of the Report and Answer filed by the said Martin 
J. McNamara, Jr., as Guardian ad Litem, it is by the 
Court, this 30th day of March, 1954, 

Ordered, that Julia C. Kekenes, Robert Lee Simpson 
and William Saccardi, executrix and executors respec¬ 
tively of the Estate of Peter E. Kekenes, deceased, be 
and hereby are authorized and directed to pay to Martin 
J. McNamara, Jr., the sum of Fifteen Hundred ($1,500) 
for the services rendered by him as Guardian ad Litem. 

Edward M. Curran 
Judge 


27 Filed April 28, 1954 

Notice of Appeal 

Notice is hereby given this 28 day of April, 1954, that 
Julia C. Kekenes, Executrix, and Robert Lee Simpson 
and William Saccardi, Executors of the Estate of Peter 
E. Kekenes, deceased, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 30th day of March, 
1954 in favor of Martin J. McNamara, Jr. against said 
Julia C. Kekenes, Executrix, and Robert Lee Simpson 
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and William Saccardi, Executors of the Estate of Peter 
E. Kekenes, deceased. 

Milford F. Schwartz 
Investment Bldg. 

Attorney for 

Julia C. Kekenes, Executrix and 
Robert Lee Simpson and William 
Saccardi, Executors of the Estate 
of Peter E. Kekenes, deceased. 

Martin J. McNamara, Jr., 

Shoreham Building 


28 copy 

OFFICE OF REGISTER OF WILLS 
U. S. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
WASHINGTON 1, D. C. 

April 28, 1954 Doc 176 

Martin J. McNamara, Jr., Esq. 

Attorney at Law 
Shoreham Building 
Washington, D. C. 

Dear Sir: 

Pursuant to Federal Rule 73 (b), there is enclosed here¬ 
with for vour attention Notice of Appeal herein filed this 
day in re estate of Peter E. Kekenes, deceased, Admn. 
No. 84,133. 

Very Respectfully, 

Register of Wills, 

Clerk of the Probate Court. 

C/I/rf 

Enel. 
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Docket Entry: 

April 28, 1954 

Notice of Appeal from Milford F. Schwartz, Invest¬ 
ment Bldg., Attorney for Executrix and Executors, mailed 
to Martin J. McNamara, Jr., Esq., Shoreham Building, 
this date. 

Memorandum: April 28, 1954 Cost bond of $250.00 on 
appeal filed. Undertakings #144, folio 415. 


29 Filed May 1, 1954 

Petition by Guardian Ad Litem for Rule to Show Cause 

The petition of Martin J. McNamara, Jr., respectfully 
represents to this honorable Court as follows: 

1. That the Court appointed this petitioner Guardian 
ad Litem in the above captioned estate upon the petition 
of the Executors of said estate on January 26th, 1954, 
to appear for George P. Kekenes, incompetent son of the 
deceased, Peter E. Kekenes, at the hearing upon the 
original petition for probate and letters testamentary, 
and to represent him at said hearing. 

2. That this petitioner did so appear and represent 
said George P. Kekenes, as appears of record, and is 
more particularly set out in this petitioner’s Report and 
Answer of Guardian ad Litem, and in the Petition of 
Guardian ad Litem for Compensation. 

3. That judgment for petitioner was entered by Order 
of this Court on March 30, 1954, authorizing and direct¬ 
ing Julia C. Kekenes, Robert Lee Simpson and William 
iSaccardi executrix and co-executors respectively for said 
estate, to pay to this petitioner the sum of Fifteen Hundred 
Dollars ($1,500.) for the services rendered by him as 
Guardian ad Litem. 

4. That this sum has not been paid to this petitioner 
as guardian ad litem according to the terms of the said 
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Order, nor has it been superceded by any bond, although 
an appeal from the said order was noted on April 28, 
1954, and a bond for costs in the amount of Two Hun¬ 
dred Fifty Dollars ($250.) has been filed. 

Wherefore, the premises considered, your petitioner 
prays as follows: 

1. That a Rule to Show Cause be issued by this Honor¬ 
able Court directed to the said Julia C. Kekenes, Robert 
Lee Simpson and William Saccardi requiring them to ap¬ 
pear on a day certain to show cause why said Order of 
March 30th, 1954, has not been complied with. 

2. That upon the hearing of the said Rule this 
30 Court require that the said Julia C. Kekenes, Rob¬ 
ert Lee Simpson and William Saccardia pay to 
this petitioner the sum of Fifteen Hundred Dollars 
($1,500.) as his compensation for services rendered as 
Guardian ad Litem, pursuant, to the Order of March 30, 
1954, referred to herein above. 

3. And for such other and further relief as to the 
Court may seem proper and the exigencies of the case 
may require. 

Martin J. McNamara, Jr. 

Martin J. McNamara, Jr. 

303 Shoreham Building 
Washington 5, D. C. 

NAtional 8-2076 


District of Columbia, ss: 

I, Martin J. McNamara, Jr., being first duly sworn de¬ 
pose and say that I have read the foregoing and annexed 
petition by me subscribed and know the contents thereof; 
that the matters set out therein as upon my own knowl- 
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edge are true, and those set out as upon information and 
belief I believe to be true. 

Martin J. McNamara, Jr. 

Martin J. McNamara, Jr. 


Subscribed and sworn to before me this 30th day of 
April, 1954. 


Melvin J. Marques 
Deputy Register of Wills 


31 Filed May 3, 1954 

Rule to Show Cause 

Upon the petition of Martin J. McNamara, Jr., Guar¬ 
dian ad Litem, filed herein on the 30th day of April, 1954, 
it is by the Court, this 3rd day of May, 1954, 

Ordered, That the executors of the estate of Peter E. 
Kekenes, deceased, Julia C. Kekenes, Robert Lee Simpson 
and William Saccardi, appear in this Court at Ten 
O’clock, A. M., on the 17th day of May, 1954, and show 
cause why they have not paid the sum of Fifteen Hun¬ 
dred Dollars ($1,500.) to Martin J. McNamara, Jr., for 
services rendered as Guardian ad Litem in the above en¬ 
titled cause in compliance with the Order of the Court 
dated March 30, 1954; and why they should not be re¬ 
quired to pay to the said Martin J. McNamara, Jr., the 
sum of Fifteen Hundred Dollars ($1,500.) pursuant to 
the said Order of March 30, 1954, provided that a copy 
of this petition and this Order be served upon them on 
or before the 7th day of May, 1954. 

Edward A. Tamm 
Attest: Judge 

Frank J. Bur kart 
Deputy Register of Wills for the 
District of Columbia Clerk of the 
Probate Court 
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Memorandum: May 7, 1954 Rule returned—Robert Lee 
Simpson, et al, served personally 


32 Filed May 14, 1954 

Answer of Respondents to Rule to Show Cause 

For answer to the Rule to Show Cause entered herein 
May 3, 1954, respondents Julia C. Kekenes, Executrix, 
and Robert Lee Simpson and William Saccardi, Exe¬ 
cutors, of the Estate of Peter E. Kekenes, deceased say: 

1-4. The averments of paragraphs 1 to 4, both inclusive, 
of the petition for rule to show cause, are admitted. 

Further answering said petition, respondents aver that 
on May 13th 1954, they paid to Martin J. McNamara, Jr., 
the sum of $1,500.00 in compliance with said judgment of 
March 30, 1954, and advised the said Martin J. Mc¬ 
Namara, Jr., that payment was being made under protest 
and without prejudice to their rights under the appeal 
heretofore taken from said judgment. 

And now having fully answered they pray that the Rule 
to Show Cause be discharged. 

Julia C. Kekenes 
Robert Lee Simpson 
William T. Saccardi 

Milford F. Schwartz 
Attorney for Respondents 
1105 Investment Building 

District of Columbia: ss 

We, Julia C. Kekenes, Robert Lee Simpson and William 
Saccardi, being each first duly sworn, depose and say that 
we have read the foregoing and annexed petition 

33 by us subscribed and know the contents thereof; 
that the matters set out therein as upon our own 
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knowledge are true, and those set out as upon information 
and belief we believe to be true. 

Julia C. Kekenes 
Robert Lee Simpson 
William T. Saccardi 


Subscribed and sworn to before me this 13th day of 
May, 1954. 


Ann McCann 


34 Filed May 17, 1954 

Order Discharging Rule lo Show Cause 

Upon consideration of the Rule to Show Cause hereto¬ 
fore issued herein, the Answer of the Respondents there¬ 
to, and, after argument by counsel in open Court, it is 
by the Court, this 17th day of May, 1954. 

Adjudged, Ordered and Decreed that said Rule to Show 
Cause be and the same is hereby discharged. 

By the Court: 

Matthew F. McG-uire 
Judge 


35 Filed May 19, 1954 

Designation of Record on Appeal 

The appellants, Julia C. Kekenes, Executrix, and Rob¬ 
ert Lee Simpson, and William Saccardi, Executors, of the 
estate of Peter E. Kekenes, having perfected an appeal 
herein to the United States Court of Appeals for the 
District of Columbia Circuit on April 28, 1954, hereby re¬ 
quest the Clerk of the Probate Court of the United States 
District Court for the District of Columbia to prepare at 
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our expense a transcript of the record on appeal, including 
therein the following papers and proceedings, namely: 

1. Petition for Probate and Letters Testamentary filed 
January 4, 1954. 

2. Order appointing Martin J. McNamara, Jr., as guar¬ 
dian ad litem entered January 26, 1954. 

3. Report and Answer of Guardian ad litem, filed 
February 18, 1954. 

4. Order for probate and letters testamentary entered 
February 19, 1954. 

5. Docket entry of issuance of letters testamentary. 

6. Petition of guardian ad litem for compensation filed 
March 22, 1954. 

7. Transcript of hearing before Judge Curran on March 
30, 1954 (one copy of transcript filed herewith). 

8. Order fixing compensation of guardian ad litem en¬ 
tered March 30, 1954. 

9. Docket entry of filing of Notice of Appeal and of 
mailing copy of Notice of Appeal to Martin J. McNamara, 
Jr. 

10. Docket entry of filing and approval of cost bond on 
appeal. 

36 11. Docket entry of filing of Statement of Points 

on Appeal. 

12. Petition of Guardian Ad Litem for Rule to Show 
Cause. 

13. Answer to Rule to Show Cause. 

14. Order discharging Rule to Show Cause. 
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15. Docket entry showing filing of this Designation of 
Record. 


Milford F. Schwartz 
Attorney for Executors 
(Appellants) 

1105 Investment Building 


37 Filed May 19, 1954 

Siaiemeni of Points on Appeal 

To: Martin J. McNamara, Jr., Esq. 

Please be advised that on the appeal from the Order 
Fixing Compensation of Guardian ad litem, entered March 
30, 1954, the following points are relied upon: 

1. The amount of the fee or compensation directed to 
be paid to the guardian ad litem for his services is ex¬ 
cessive. 

2. The action of the Trial Judge in fixing the amount of 
said allowance at $1,500.00 when the Guardian ad litem 
valued his own services at $800.00 is an abuse of judicial 
discretion. 

Milford F. Schwartz 
Attorney for Executors 
(Appellants) 

1105 Investment Building 
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Martin J. McNamara, Jr., 
303 Shoreham Building, 
Washington 5, D. C., 
Pro $e. 



STATEMENT OF QUESTION PRESENTED 

In the opinion of the appellee, the question is: 

Whether the probate Court erred in valuing the services 
of the guardian ad litem , which were rendered in a pro¬ 
bate proceeding, at $1,500. 
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United States Court of Appeals 
For the District of Columbia Circuit 

No. 12,254 

Julia C. Kekenes, et al., Executors of the Estate 
of Peter E. Kekenes, Deceased, Appellants. 

v. 

Martin J. McNamara, Jr., Appellee. 

Appeal from an Order o! the United States District Court 
ior the District of Columbia 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

Appellee accepts the statement of the case as set forth 
in the Brief for appellants. 

STATUTES AND RULES INVOLVED 

11 D. C. Code §501, et seq. (1951 ed.). 

19 D. C. Code § 303 (1951 ed.). 

Local Civil Rules, Rule 16(a), (c), (e); Rule 47(b). 
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SUMMARY OF ARGUMENT 

i 

The allowance of $1,500 to the guardian ad litem for his 
work is fair and not excessive in view of the size of the 
estate, the responsibility assumed by the guardian ad litem, 
and the time expended by him in his investigation. 

The trial court is no more bound to allow a fee of $800, 
merely because it is asked, and no more, than it is powerless 
to reject $800 and allow less. 

ARGUMENT 

The Probate Court is that body in the United States 
District Court for the District of Columbia specifically em¬ 
powered by 11 D. C. Code 501, et $eq., to exercise plenary 
jurisdiction over probate matters. 19 D. C. Code 303 pro¬ 
vides for the appointment by the Probate Court of a guard¬ 
ian ad litem for non compos interested parties. 

The order appealed from was entered pursuant to Local 
Civil Rule 16(a), (c) and (e), and Rule 47(b). There is 
no complaint from appellants that appellee or the Court 
below did not comply with the Rules. Neither was there 
such a complaint in the proceedings in the District Court, 
nor was there any contradiction of fact or principle made 
by appellants to the Report and Answer of guardian ad 
litem, (J. A. 10), or to the guardian’s Petition for Compen¬ 
sation. (J. A. 17.) The record brought here is bare of any 
objection whatever save as to the amount requested by ap¬ 
pellee as compensation for services he rendered as guard¬ 
ian ad litem, which sum concededlv is less than that 
awarded. 

Specifically, the record discloses that no contention was 
made by appellants that one of the services reported by ap¬ 
pellee as having been rendered by appellee on behalf of the 
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incompetent son of the deceased testator was not required 
of appellee in the performance of his duties. This conten¬ 
tion now appears for the first time on page 5 of appellants’ 
brief, and is apparently the only objection to the fee as 
originally requested in appellee’s petition for compensa¬ 
tion as guardian. 

However, the outstanding authority on Probate Court 
practice and procedure in the District of Columbia, Victor 
S. Mersch, states: 

<<• * * Thus a guardian ad litem will sometimes 
secure for the minor property not given him under 
the will, without a caveat, but through a compromise 
arrangement”. (Mersch, Probate Court Practice in 
the District of Columbia, Sec. Ed., Vol. I, page 399, 
§963.) 

There does not appear in the Court below any suggestion 
or opinion expressed by appellants as to what would be 
fair compensation. Indeed, even now there is only the 
oblique hint on page 7 of appellants’ brief that $75 is ade¬ 
quate compensation. 

The probate Judge hearing the petition for guardian ad 
litem lor compensation, exercising his discretion without 
any aid from appellants, was justified in drawing on the 
Court’s own experience in order to determine what a fair 
and reasonable lee should be. In the absence of any re¬ 
spectable autnority to tne contrary the decision of the 
probate Judge must oe accorded the presumption of pro¬ 
priety under the circumstances. And yet, although ap¬ 
pellants state on page 3 of their brief, “The fee allowed 
is grossly excessive and unreasonable”, there is not cited 
in their brief one case or authority for the proposition that 
is their first “l’oint on Appeal.” 
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Appellants’ “Second Point on Appeal” is to the effect 
that appellee has placed a ceiling on the value of his 
services, and therefore can not be awarded a larger sum by 
the Court, regardless of whether or not the ceiling is too 
low, and irrespective of whether or not the sum finally 
awarded is fair and reasonable. Here again, appellants 
fail to cite a single case or authority in support of their 
proposition. 

It is the contention of appellee that the Probate Court 
is no more bound to allow $800, and no more, merely be¬ 
cause it is asked, than it is powerless to reject $800 and 
allow less. The Court has the duty to fix compensation, 
and must necessarily exercise discretion in the performance 
of this duty. There are certain tests customarily applied 
in exercising this discretion, such as time spent, value of 
the interest represented, whether actual or potential, re¬ 
sponsibility assumed by the one performing the services, 
the skill of the guardian ad litem , novelty of questions pre¬ 
sented, ability to pay, et cetera. Wyoming Railroad Co. v. 
Harrington (1947), 10 Cir., 163 F. 2d 1004, 1006,1007. 

Of all these criteria, only “novelty of the questions pre¬ 
sented” is not apparent from the face of the appellee’s 
pleadings below. There was a novel question in this case 
as to whether the testator had not been operating under 
an insane delusion as to the adequacy of the provision he 
had made outside his will for his incompetent son. See 
Morgan v. Adams (1907), 29 App. D. C. 198; J. A. 13, 14, 
21; Mersch, Probate Court Practice In the District of Co¬ 
lumbia , Second Edition, Vol. II, Sections 1881,1882. 
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In addition, the Probate Court had precedents for allow¬ 
ing a substantial fee to the guardian ad litem in an estate 
proceeding where the estate was substantial: 


Probate Court 
Administration Number 

Gross Estate 

Guardian 
ad Litem Fee 

60,874 


$ 25,000 

$3,000 

67,863 


317,900 

1,250 

70.958 


863,723 

2,500 

i «),«~>4«) 


92,000 

1,000 

77,260 


412,203 

1,000 

79,635 


470,000 

2,610 

In each of these 

estates the services 

varied as to type and 


time consumed. The first enumerated, No. 60,874, was 
exceptional in the time consumed and services rendered by 
the guardian ad litem, and is reported sub. nom. Pascucci 
v. Hart (1947), 82 U. S. App. D. C. 12, 160 F. 2d 255. 

However, the results of a guardian ad litem*s work need 
not be financially rewarding to the incompetent, or minor, 
as the case may be, in order to justify a fee. The guard¬ 
ian’s duty is to protect the ward, not to establish an other¬ 
wise non-existent interest by a capricious caveat, nor to 
endeavor to secure a nuisance allowance for his ward. 

It is respectfully submitted, (a) that there is no evi¬ 
dence on the record that the fee awarded by the Court 
is excessive, and (b), that there is a proper basis for the 
fee awarded. Melt)tire v. Mclntire (1899), 14 App. D. C. 
337, 351; Howard v. Howard (1912), 38 App. D. C. 575, 581. 

CONCLUSION 

In conclusion, appellee respectfully submits that there 
was no error, and therefore the judgment of the Cpurt be¬ 
low should be affirmed. 


Martin J. McNamara, Jr., 
303 Shoreham Building, 
Washington 5, D. C., 
Pro se. 


